
 might owe nonresident income taxes

 When you travel for your job, you

 in the states where you travel.

 DID YOU KNOW?

Here’s the problem:

States currently have inconsistent, varying standards and requirements for employees 
to file personal income tax returns when traveling to a nonresident state for temporary 
work periods, and for employers to withhold income tax on employees who travel 
outside of their state of residence for temporary work periods. 

Employees who travel outside of their states of residence for business purposes are 
subject to onerous administrative burdens because they may be legally required to file 
an income tax return in every other state into which they traveled, even if they were 

only there for one day. 

Employers are required to incur extraordinary expenses in their efforts to comply with 
the states’ widely divergent withholding requirements for employees’ travel to 
nonresident states for temporary work periods. 

COMPLYING WITH THE CURRENT SYSTEM IS…

INDEED DIFFICULT AND PROBABLY IMPRACTICAL.”“ Statement by Harley Duncan, Federation of Tax Administrators, before the House of Representatives �
Committee on the Judiciary, Subcommittee on Commercial and Administrative Law (November 1, 2007). 



STATE INCOME TAX SIMPLIFICATION ACT

THE MOBILE WORKFORCE

Protecting America’s traveling workforce.

The Mobile Workforce State Income Tax 
Simplification Act provides for a uniform, 
fair, and easily administered law and 
helps to ensure that the correct amount 
of tax is withheld and paid to the states 
without the undue burden that the current 
system places on employees and 
employers. The Act provides a uniform 
30-day threshold before the liability 
attaches and withholding is required. 

After 30 days, existing state laws will 
apply. Consistent with current law, the Act 
provides that an employee’s earnings are 
subject to full tax in his or her state of 
residence. Further , an employee’s 
earnings would be subject to state 
income tax in the state(s) in which the 
employee is present and performing 
duties for more than 30 days during the 
CY.

Nonresident employees who visit a state 
and perform employment duties for more 
than 30 days during a CY are subject to 
tax—and employers are required to 
withhold taxes—in the nonresident state 
from the beginning of the duties 
performed by the employee in the 
nonresident state.

As under current law, nonresident 
employees visiting a state for longer than 
30 days (and are subject to the state’s 
nonresident filing/withholding rules) will 
still be able to take a credit against their 
resident state personal income tax liability 
for amounts paid to other states. This 
legislation does not cover certain types of 
u n c o m m o n e m p l o y e e s , s u c h a s 
professional entertainers and athletes, 
qualified production employees, and 
certain public figures, who remain subject 
to each state’s laws.



What problem does this legislation address? 

States currently have varying and inconsistent standards regarding the requirements: for 
employees to file personal income tax returns when traveling to a nonresident state for 
temporary work periods; and, for employers to withhold income tax on employees who travel 
outside of their state of residence for temporary work periods. 

Employees who travel outside of their states of residence for business purposes are subject to 
onerous administrative burdens because, in addition to filing federal and resident state income 
tax returns, they may also be legally required to file an income tax return in every other state into 
which they traveled, even if they were there for only one day. According to the Federation of Tax 
Administrators, “Complying with the current system is…indeed difficult and probably impractical.” 
 
How does this legislation solve the problem? 

The Mobile Workforce State Income Tax Simplification Act provides for a uniform, fair, and easily 
administered law and helps to ensure that the correct amount of tax is withheld and paid to the 
states without the undue burden that the current system places on employees and employers. 
The Act provides a uniform 30-day threshold before liability attaches and withholding is required. 
After 30 days, existing state laws will apply. 

Consistent with current law, the legislation provides that an employee’s earnings are subject to full 
tax in his/her state of residence. In addition, under the legislation, an employee’s earnings would 
be subject to tax in the state(s) within which the employee is present and performing 
employment duties for more than 30 days during the calendar year. 

As under current law, nonresident employees who visit a state for longer than 30 days (and are 
therefore subject to that state’s nonresident filing and withholding rules) will still be able to take a 
credit against their resident state personal income tax liability for amounts paid to other states. 
 
Why are athletes, entertainers, and certain public figures and production 
employees not protected under this legislation? 

The purpose of exempting certain individuals from the protections generally afforded by 
prospective federal legislation is to minimize revenue dislocations among the states. Given their 
high profiles and public calendars, there is currently a relatively high degree of compliance for 
these individuals with state nonresident personal income tax laws. 

FREQUENTLY ASKED QUESTIONS

STATE INCOME TAX SIMPLIFICATION ACT

THE MOBILE WORKFORCE



Why does this legislation use a 30-day threshold? 

Prior legislation addressing the taxation of nonresident employees set a threshold of 60 days 
below which nonresidents would not be subject to personal income tax in a state. After careful 
consideration and deliberation, the threshold was set at 60 days because it struck an 
appropriate balance between two goals: 1) to provide administrative simplification for 
employees and employers; and 2) to minimize disruptions to state revenue flows. The 60-day 
threshold is far shorter than any other law Congress has enacted in this area, most of which 
provide for full preemption. 

Despite this careful balancing, representatives for state tax administrators opposed the 60-day 
threshold, arguing that it was as too long. In response to those concerns this legislation is to be 
introduced with a 30-day threshold, just as H.R. 1864 was during the 112th Congress, and H.R. 1129 
was in the 113th Congress. 

Based on a survey of employers conducted by the Council On State Taxation, the 30-day 
threshold more than doubles the number of employees that would be subject to nonresident 
taxation (when compared against the number that would be subject to tax under a 60-day 
threshold). That same survey shows that any further reductions in the threshold would 
dramatically increase the number of employees subject to nonresident taxation. 

It is important to recognize that this legislation does not limit the definition of a “day” to a Monday 
through Friday schedule. Under this legislation, all work days, regardless of when they occur 
(weekdays, weekends, federal holidays, etc.) count against the threshold. Thus, the 30-day 
compromise is analogous to the “full month of work days” that the Federation of Tax 
Administrators has described as a reasonable threshold. 

A threshold shorter than 30 days would require that the legislation be made more complex and 
difficult to comply with by carving out certain types of days (e.g., weekends) or types of activities 
(e.g., attendance at trade shows). A single, comprehensive 30-day threshold is far simpler and 
thus preferable as it will foster compliance and ease administration by employees, employers 
and states. 

How is a “day” defined under this legislation?

In determining how a day should be calculated for the purposes of the threshold, it is helpful to 
keep in mind practical compliance issues. The definition of a day must be intuitive for the 
employee or it is unlikely to be adhered to fully. This legislation includes a simple rule for 
determining nonresident days. 

If an employee works in a nonresident state for any part of a day, then it is a “nonresident day.” If 
an employee workdays in two or more nonresident state during the same day, then it is a 
“nonresident day” in the nonresident state in which the employee has worked longer for that day. 
Time spent transiting through a state is disregarded in determining a “day.”


FREQUENTLY ASKED QUESTIONS

CONTINUED



Why doesn’t this legislation include a dollar-based threshold?
 
The purpose in relying solely on a reasonable time-based (rather than dollar-based) threshold 
is to eliminate the need for most employees to keep track of their whereabouts for tax purposes. 
This same purpose holds for employers as well; a reasonable time-based threshold would allow 
employers to analyze their workforces and provide increased education and compliance tools 
only to the relatively small number of employees who travel to a nonresident state for a 
significant period of time.
 
A dollar threshold nullifies the potential compliance gains from a uniform rule. Dollar thresholds 
would create greater burdens than exist in most cases under the current patchwork of state 
laws. Several examples effectively illustrate this point:
 
•  Employees Don’t Know the Exact Amount of Income They Will Earn in a Year. �

In addition to salary, many employees will earn bonuses, commissions and other perquisites 
throughout the year. Most of these employees will not know the amount of these payments 
because they will be based on a variety of unknown factors, such as the economy, business 
performance and personal performance levels. In addition, employees frequently receive stock 
commissions, relocation benefits and other benefits (e.g., personal use of a company car) that 
generate income. These supplemental wage payments are based on factors not related to salary 
and cannot be estimated prior to the end of the year.�


•  States Have Different Definitions of “Income.” While a “day” is the same everywhere, the 
concept of “income” is defined differently in every state. A dollar threshold would thus require either 
a model definition of “income”—which would significantly alter state tax statutes—or employees 
would be required to research each specific state statute where they expect to travel in order to 
calculate their earnings on a per day basis.�


•  A Dollar Threshold Would Require Employers to Coordinate with Many Third Parties. A 
dollar threshold will require employers to coordinate their payroll systems with payments made to 
employees by third parties. Third party payments may include sick or disability payments, 
supplemental retirement pay, and various types of stock compensation and relocation benefits, all 
of which may be considered wages to the employee. It will be extremely challenging for employers 
to track and incorporate these supplemental wages, which are generally paid outside an 
employer's payroll system, and add that information to the internal payroll information.�


•  A Dual Threshold (Day and Dollar) Would Require Creation of Two Tracking Systems. Under 
a proposal that would have an alternative of a day or dollar threshold, employers would be forced 
to run two separate systems: one to calculate days in a state, one to calculate dollars earned in a 
state. This would be extremely complex, costly and burdensome to employers.

 
When employees travel they do not think in terms of the “dollars” earned while they are away 
from home but the “days” they are on business travel. A dollar threshold is not simple, would not 
ease compliance for employees or employers (or state auditors), and it would not be a 
meaningful or positive change from the current patchwork system.

FREQUENTLY ASKED QUESTIONS

CONTINUED



What information does this legislation allow employers to rely on in 
determining whether withholding is required?
 
One of the primary benefits of a uniform law governing short term work assignments of 
employees in nonresident states from an employer perspective is that it minimizes the undue 
expense that would be needed to create and implement tracking systems for all employee 
activities. Only a very small number of employers—primarily those that bill for work on an hourly 
basis—have systems in place that readily track an employee’s daily whereabouts for purposes of 
monitoring short term nonresident employment duties.
 
This legislation allows employers to rely on the employees’ records of these short term 
assignments. This is a standard and simple benchmark for compliance that employees and 
employers can implement and rely upon. Employers want their employees to be in full 
compliance with the law, including state tax laws, when they are traveling on company business, 
and this standard will facilitate compliance. The State of New York currently provides such a rule, 
with an accompanying form.
 
Importantly, the “reliance rule” in this legislation merely protects employers from the assessment 
of penalties upon audit for failure to withhold. Such a rule would in no way affect an employee’s 
tax liability. If an employee represented to an employer that the employee would be in a 
jurisdiction for less than the threshold period, but in fact the employee exceeded that period, then 
the employee would be fully liable for any taxes due, just as is the case under current law.
 
Why does this legislation address both tax liability and withholding?
 
To solve the current problem, this legislation provides for a uniform threshold for both personal 
income tax liability and employer withholding. A bifurcated system under which personal income 
tax liability rules differ from employer withholding rules would essentially guarantee employee 
noncompliance with nonresident personal income tax laws. Without employer withholding, few 
employees would have the information or ability to comply.
 
A bifurcated threshold also fails to provide employers with true relief because states would have 
more incentive than exists today to audit employee payroll due to the fact that, absent 
withholding, noncompliance is a given. Although a withholding threshold would protect 
employers from penalties for failure to withhold, employers would still face costly audits by states 
determined to impose tax on employees who failed to file.
 
A bifurcated system solves nothing. It does not help employees in any conceivable way. It does 
not help employers; they would remain subject to the exact same costly audit burdens they face 
today with the only difference being that penalties for failure to withhold would be diminished. 
Finally, many employers would choose to ignore the withholding threshold so as to ensure that 
employees were in compliance with the law; in other words, the employers would feel obligated 
to their employees to begin withholding as of the first day of travel.

CONTINUED

FREQUENTLY ASKED QUESTIONS



Will this legislation impact current state reciprocity agreements?
 
No.   Many states have entered into reciprocity agreements with neighboring states that 
provide that personal income taxes are paid in (and withheld for) the resident state only.  For 
example, a resident of Virginia who works in Maryland is subject to tax only in Virginia, and a 
Maryland resident working in Virginia is only subject to Maryland tax.  This legislation provides 
a 30-day safe harbor from liability and withholding before state laws apply.   Thus, because 
such reciprocity agreements are, in effect, a 365-day safe harbor, they are unaffected by the 
provisions of this legislation.   Similarly, statutes in states such as Hawaii and Arizona which 
apply a threshold greater than the 30 days provided by this legislation would not be affected 
(Hawaii and Arizona offer a 60-day safe harbor for nonresidents).      
 
Will this legislation have an impact on state tax revenues?
 
COST retained the Quantitative Economics and Statistics Group at Ernst & Young LLP (E&Y) to 
estimate the state tax revenue impact of a federal law addressing nonresident taxation. E&Y’s 
revenue impact estimates are based on information collected from a survey of state tax 
agencies, publicly reported state and local income tax collection information from state tax 
agencies and the U.S. Census Governmental Finances, U.S. Census data on state-by-state 
journey-to-work patterns, and Bureau of Economic Analysis estimates of the components of 
state personal income.
 
COST and Ernst & Young worked with staff at the Federation of Tax Administrators and the 
Multistate Tax Commission to survey state tax agencies for personal income tax information 
to be used in the estimating process. Detailed information was received from seventeen 
states, including California, Connecticut, New Jersey and New York.
 
The net fiscal impact to each state is the difference between the reduction in taxes on 
nonresident workers and the higher taxes paid by residents through lower credits for taxes 
paid to other states. As a result, some states will experience slightly higher revenues, and 
others slightly lower. In most states, this legislation would result in a change in state tax 
revenues of less than one-hundredth of one percent (0.01%). In no state would revenues be 
reduced more than seven-hundredths of one percent (0.07%). The total net fiscal impact on 
all states is estimated to be less than $50 million.
 

CONTINUED

FREQUENTLY ASKED QUESTIONS



Have the proponents of this legislation sought input from state and local 
government officials?
 
Yes. The proponents of this legislation first approached state and local tax officials about this 
issue in 2005 and have been involved in dialogue with them since that time. This legislation 
includes numerous provisions that have been crafted to address concerns raised by state and 
local tax officials. For example:

•  The legislation was altered to protect wages “earned” rather than “paid” to address states’ 

concerns regarding deferred compensation;�


•  The legislation was altered to remove “physically” before “present” to address states’ concerns 
with nexus rules for other taxes;�


•  At the states’ request, the operating rules in the legislation were changed to require employers 
using a time and attendance system to rely on such system for nonresident tax withholding;�


•  The definition of “day” was changed to address the states’ position that any time in a 
nonresident state should constitute a day for the purposes of the threshold;�


•  The definition of “certain public figures” was expanded in response to the states’ concern that 
the initial definition was too narrow;�


•  The definition of “State” was changed to address concerns expressed by local government 
officials; and�


•  The effective date was changed to allow states and employers sufficient time to implement 
new systems and to ensure that there would be no impact on state revenues during the 
current fiscal downturn.

 
The proponents recognize the states’ extreme care in evaluating federal legislation that in any 
manner restricts states’ taxing authority. However, compliance with existing nonresident personal 
income tax laws is at best extremely difficult and is in many cases impossible. Such a tax regime 
benefits no one and clearly inhibits the commerce essential to expand our national economy.

CONTINUED

FREQUENTLY ASKED QUESTIONS



Keeping track of the requirements imposed by states on employers when it comes to withholding 
income taxes in nonresident states is incredibly complex due to the different requirements between 
states. More than half of the states that have a personal income tax require employers to withhold 
tax from a nonresident employee's wages beginning with the first day the nonresident employee 
travels to the state for business purposes (maroon states on the map below). Other personal 
income tax states provide for a threshold before requiring tax withholding for nonresident employees 
(teal states). 

When is a nonresident employee subject to withholding?

Withholding is required if the nonresident employee (“CY” indicates CY):

Arizona | is in the state for more than 60 days in a CY.
California | earns in-state wages above the state's "Low Income Exemption Table."
Georgia | is in the state for more than 23 days in a CY or if $5,000 or more or 5% or more of total income is 
attributable to Georgia.
Hawaii | is in the state for more than 60 days in a CY.
Idaho | earns in-state wages of $1,000 or more in a CY.
Maine | is in the state for more than 10 days in a CY.
New Jersey | earns in-state wages that equals or exceeds the employee’s personal exemption in a CY.
New Mexico | is in the state for more than 15 days in a CY.
New York | is in the state for more than 14 days in a CY.
North Dakota | is in the state for more than 20 days in a CY and is a resident of a state that provides similar 
protections (such as reciprocal agreements; certain occupations not protected).
Oklahoma | earns in-state wages of $300 or more in a calendar quarter.
Oregon | earns in-state wages equal to or exceeding the employee's standard deduction.
South Carolina | earns in-state wages of $800 or more in a CY.
Utah | employer (not employee) does business in the state for more than 60 days in a CY.
Virginia | earns in-state wages equal to or exceeding the employee's personal exemptions and standard 
deduction or filing threshold (if elected by the employee).
West Virginia | earns in-state wages equal to or exceeding the employee's personal exemptions.
Wisconsin | earns in-state wages of $1,500 or more in a CY.

Please note that this map only covers withholding--many states have different (and 
usually lower) standards for imposing tax on nonresidents (that is, the employee may 
owe tax even where the employer is not required to withhold tax). The map also does 
not include reciprocal agreements.

Employer must withhold if nonresident employee (CY indicates calendar year):

A PATCHWORK OF STATE LAWS



Professor Walter Hellerstein of the University of Georgia 
Law School noted in State Taxation (3rd ed.), that federal 
statutory law already “substantially limits states’ power to 
tax the compensation of nonresident employees 
engaged in interstate transportation,”1 and “this resolution 
avoids subjecting nonresident interstate transportation 
employees to the demands of the many jurisdictions in 
which they are constitutionally taxable and thereby 
removes what may legitimately be regarded as a 
burden on interstate commerce.”2


Professor Hellerstein cited the following precedents 
regarding transportation employees as support for his 
judgment that the 2007 introduction of Mobile Workforce 
“would const i tute an appropriate exercise of 
congressional power.”3 The authority of Congress to 
legislate in the area of nonresident taxation is long 
established. In fact, a review of Congressional action in 
this area demonstrates that Mobile Workforce is exactly 
the kind of remedial action Congress should undertake 
to provide “a practical resolution of what can be a thorny 
administrative problem.”4

Merchant Mariner Employees�

Section 11108 was amended in 2000 in order to prevent merchant mariners from being subject 
to tax in multiple jurisdictions. Merchant mariners requested Congressional action after the 
Interstate Commerce Act exempted truck drivers, airline pilots, and railroad employees from 
being taxed in jurisdictions in which they do not reside.5 The amendments expanded the 
previous exemption applicable to withholding only. The current statutory language restricts 
taxation to the state and political subdivision of residence with respect to compensation of a 
person who performs regularly assigned duties while engaged as a master, officer, or crewman 
on a vessel operating on navigable waters in two more states. Notably, there is no “days” 
threshold; it is a blanket preemption of nonresident state taxation.



PRECEDENTS TO

CONGRESSIONAL ACTION

A review of related 
action shows that 
Mobile Workforce is 
exactly the kind of 
legislation Congress 
should undertake to 
provide “a practical 
resolution” to a 
“thorny…problem.”

congressional power.”3 The authority of Congress to legislate in the area of nonresident 
taxation is long established. In fact, a review of Congressional action in this area 
demonstrates that Mobile Workforce is exactly the kind of remedial action Congress should 
undertake to provide “a practical resolution of what can be a thorny administrative problem.”4



Railroad Employees

Section 11502 provides that no part of the compensation paid by a rail carrier providing
interstate transportation to an employee who performs regularly assigned duties in more than 
one state will be subject to state or local tax except in the state and locality of the employee’s 
residence. Withholding information returns and other reports are only due to such state and 
locality of residence. Protection from income tax withholding for railroad employees was first 
enacted in 1970.6 The Multistate Tax Commission (MTC) in 1970 adopted a recommendation for 
“proposed uniform legislation” that, while including the technical provisions of the federal law, 
would rely on state, rather than federal, enactment to meet the concerns of interstate carriers.7 
In its report on the measure, the Senate Commerce Committee noted that the MTC “has 
indicated a strong preference for continuing to make attempts to resolve the interstate income 
tax problem through their members without federal intervention… The Committee feels that 
action must be taken on a federal level.”8



Motor Carrier Employees



Section 14503 provides that no part of the compensation paid by a motor carrier providing 
interstate transportation or by a motor private carrier who performs regularly assigned duties in 
two or more states will be subject to the income tax laws of any state or locality, other than the 
state or locality of the employee’s residence. The section also applies to water carrier employee 
withholding. Protection from income tax withholding for motor carrier employees was first 
enacted in December 23, 1970.9 



Air Carrier Employees


Section 40116(f) provides that the pay of an air carrier employee having regularly assigned 
duties on aircraft in at least two states is subject to the income tax laws of only: 1) the 
employee’s state and locality of residence, and 2) the state and locality in which the employee 
earns more than 50% of his pay received from the air carrier (notably, the Multistate Tax 
Commission endorsed this 50% threshold, albeit as part of uniform state legislation).10 The 
preemption also applies to compensation paid in connection with such employee’s authorized 
leave or other authorized absence to perform services on behalf of the employee’s airline union. 
Protection from tax withholding for air carrier employees was first enacted in 1970.11 



Military Service Members

Military personnel and their spouses do not lose or 
acquire a residence for tax purposes when they are 
solely in a particular jurisdiction to comply with military 
orders. Further, compensation of a service member for 
military service, or income earned by a military spouse, 
is not deemed to be income for services performed or 
from sources within a tax jurisdiction if the member or 
spouse is not a resident or domiciliary of the 
jurisdiction in which the service member is serving or in 
which the income is earned.

Congress has been�
protecting employees�
for travel since at 
least 1970. Mobile 
Workforce legislation
is a natural next step.
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Mobile Telecommunications Sourcing Act

The Act was the direct result of a collaborative effort between state and local organizations and 
the wireless telecommunications industry to simplify the taxation of wireless telecommunications 
services. The Act implemented a method assuming all wireless calls are sourced to a 
subscriber’s place of primary use (either residential or business address), allowing such place to 
be the tax jurisdiction for the calls regardless of where they originate, terminate or pass through. 
This Act simplified the administrative burden caused by the “two-out-of-three test” in Goldberg v. 
Sweet (origination, termination, and in-state service address).1

The House Judiciary Committee deemed the sourcing provisions in the Act appropriate, finding 
that the “‘substantial nexus’ prong of the analysis is satisfied because the taxing jurisdiction is the 
place where the contractual obligation arises which allows the customer to make the call which 
originates and terminates elsewhere.”2 The Committee found constitutional authority for the 

legislation under the Commerce Clause.3


The National Governors Association has cited the Mobile Telecommunications Sourcing Act as 
“the model for states and industry working together to solve complex state tax issues . . . to 
resolve the questions of when and how states could tax mobile phone service.”4



STATE SUPPORT OF FEDERAL ACTION

There are several recent examples of states supporting federal action in the state tax arena. 
These include the Mobile Telecommunications Sourcing Act, the Prevent All Cigarette Trafficking 
Act, and the Marketplace Fairness Act.



Prevent All Cigarette Trafficking Act (PACT) Act

The PACT Act requires, among other things, for Internet and other mail-order sellers of cigarettes 
and smokeless tobacco to pay all applicable federal, state, and local taxes and affix related tax 
stamps before delivering cigarettes or smokeless tobacco to any customer. The National 
Conference of State Legislatures supported the PACT Act because “[i]llegal interstate, tribal and 
internet sale of tobacco products . . . has a particularly negative effect on state revenues.”5 Tenth 
Amendment constitutional claims against this Act have been raised and dismissed.6





Marketplace Fairness Act of 2013

If a state is a member of the Streamlined Sales and Use Tax Agreement or meets certain 
minimum simplification requirements, this Act would grant the state the authority to compel 
remote sellers to collect sales tax, as a state may currently require retailers with an in-state 
presence. Numerous state and local government bodies and their representatives have stated 
their support for this legislation. For example, the National Governors Association has voiced its 
support, stating that it is committed to the “goal of ensuring that Main Street retailers compete on 
a level playing field with remote vendors,”9 and that this legislation “is simply about the collection 
of sales and use taxes already owed.”10 Likewise, the National Conference of State Legislatures 
has endorsed the Marketplace Fairness Act of 2013.11 The Multistate Tax Commission supports 
federal legislative action in this area, as well as other state efforts to address remote sales tax 
collection.12
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COMPROMISE PROVISIONS

Below, we summarize the provisions that were incorporated into current legislation to 
address concerns raised by the state of New York & the Federation of Tax Administrators.

Issue Prior  
Legislation 

Concern Current  
Legislation  

Non-resident 
day threshold  

More than 60 days Day threshold too high  

(FTA Position: Threshold should 
be more than 20 days or, 
alternatively, more than 30 
days, unless the individual 
earned in excess of $250,000 
wages and related 
remuneration in the prior year, 
then more than 15 days). 

More than 30 days. 

Definition of 
compensation 

Wages “paid” to an 
employee 

To avoid altering treatment of 
deferred compensation, should 
be wages “earned” by an 
employee. 

Wages “earned” by an 
employee. 

Definition of a 
nonresident 
work day 

A work day is 
assigned to a 
nonresident state 
when more than 50 
percent of that day’s 
employment duties 
are conducted in a 
nonresident state 

If a nonresident is in New York 
for any part of a work day, then 
the work day should be 
assigned to New York. 

A work day is assigned to a 
nonresident state (e.g., 
New York) when any part 
of the work day is in that 
nonresident state (but a 
single day may be 
assigned only to one 
nonresident state). 

 



Effective date Effective upon date of 

enactment 

Effective date should be 

delayed to provide ample time 

to develop administrative 

guidance and to minimize fiscal 

impacts. 

Beginning of the 2nd 

calendar year following 

enactment (January 1, 

2018, which would thus 

have no fiscal impact until 

the final quarter of New 

York FY19-20). 

 

Clarification of 
definition of 
Operating Rules 
(penalties) 

 

N/A Employers would not be liable 

to pay the tax if it was not 

withheld. 

If a tax was owed but not 

withheld, an employer that 

should have withheld could 

be subject to penalties for 

failure to withhold tax, 

under certain 

circumstances. 

Application of 
Operating Rules  
(review cycle) 

 

N/A No specific time required for an 

employee/employer to 

compare liabilities. 

Annual review.  

Use of a Time & 
Attendance 
System 

 

Not specifically 

identified 

If a system for time & 

attendance exists, an employer 

had an option to use or not use. 

If a system is designed to 

track employee time and 

attendance, it must be 

used. 

 

COMPROMISE PROVISIONS

CONTINUED



The Council On State Taxation (COST) and the American Payroll Association (APA) asked their 
members to provide insight into the effect that existing disparate state laws regarding taxation of 
nonresidents has on them. The following stories were provided to COST and the APA.

High Administrative Burden. "In order to become compliant for each state it would require an 
employer to add up to two or three dedicated employees to do this tracking manually. This could 
add a cost of approximately $150,000 each year to the payroll department budget. The Mobile 
Workforce State Income Tax Simplification Act would provide consistency for reporting and 
withholding in states. It would minimize the number of employees that we would have to track and it 
also would reduce the number of manual transactions that the payroll department would have to 
make to the employee record.”

Tax Calculation Costs Exceed Tax Liabilities. "A national standard is the only solution. We employ 
roughly 600 employees in 46 states. We have several customer service centers throughout the 
United States that most of our employees work out of and we have some resident technicians who 
live in remote locations that work out of their homes. We have about 12 employees total that travel 
out of their state on an occasional basis to work a job. I spend roughly three hours every other week 
hand figuring out-of-state/city taxes on some employees as our payroll system isn't designed to tax 
two different states or taxing authorities on the same paycheck. Some of these employees may only 
pay in $30 to $100 a year into a different taxing authority and they hate having to file tax returns at 
year end for just that little amount in a different state/city. In general, it's just a pain in the neck. I'm 
guessing there is no getting around this without some kind of national standard.”

Encourages Low Compliance. "Resources currently devoted to compliance would be better spent 
elsewhere. We have about 200 stores with about 6000 active employees with a 40%+ turnover ratio 
throughout various states. We have locations in more than 30 states. We have a traveling team that 
travels state-to-state to prepare for stores opening, which means that technically they should be 
taxed in each state they work in. We attempt to comply with the various states’ laws, but it is nearly 
impossible. We sometimes have to issue W-2c as we may have taxed the employee incorrectly. A 
national standard would allow my team to spend their time in other areas that may be overlooked 
now."
 
Predatory Auditing Practices. "Employees are harassed with frivolous tax assessments. A State 
audited my employer and analyzed the W-2 of every employee. For every employee that had some 
withholding in the State (over 1,000), the State assessed tax as if the employees were in the State 
every day. This shifted the burden of proof to my employer and required my employer to explain, for 
each employee, why our withholding for the State was correctly less than 100%. Reasons for less than 
100% withholding for the State include: employee moves into or out of the State mid-year; employee 
had a long-term temporary assignment in another state or country; employee completed paperwork 
to allocate wages as prescribed by the State; supplemental tax rate change occurred mid-year in 
the State. Auditors used the highest rate for entire year instead of the rate in effect at the time of 
payment; or imputed income added at the end of the year related to personal use of company 
provided vehicles and/or inclusion of income for group term life insurance in excess of annual 
limitations are not subject to withholding in the State. Nevertheless, the State threatened and carried 
through on its assessment of penalties claiming that my employer “should have known” that some of 
its employees (less than 1%) traveled for more than a few weeks into the State because my employer 
reimbursed their expenses for trips into the State. In reality, expense reporting systems are not linked 
to payroll systems and the fact that travel expenses are reimbursed does not automatically mean 
that the payroll department is aware of travel to the State."
 

EMPLOYER EXPERIENCES



Current System Difficult to Understand. "Full compliance is impossible. I have no idea what the 
cost of full compliance is because we can’t fully comply with current laws. The vast majority of our 
employees who travel are exempt, so they don’t complete timesheets. Consequently, we have no 
way of knowing how many hours they worked in which state and when those hours were worked. We 
can, however, keep track of employees who spend at least a couple of months in one state because 
those employees require the exclusive use of one of the offices in our branches. This kind of 
arrangement, though, is extremely unusual. In the past six years, we have had only one employee 
who worked in another branch for more than a couple of months. We have 250 exempt employees 
and 270 non-exempt employees. We have offices in four states."
 
Extremely High Administrative Costs Prohibit Full Compliance. "My employer operates in 50 
states, internationally and in over 200 local jurisdictions. Each state, country and locality has in which 
it operates has different withholding thresholds and rules. My company has over 100,000 employees. 
The administrative burden of tracking and complying with every jurisdiction is already cost prohibitive 
and it would cost at least $5 million in additional internal and external costs to devise and implement 
a system that could adhere to each and every rule. Additionally, the net result of all of this effort is 
often as little as $1,000 being remitted to a nonresident jurisdiction. My employer does remit 
withholding on all resident employees in every jurisdiction. The additional burden stems from the 
multitude and variety of rules at the state level especially in states with thresholds as low as 14 days."
 
No System Exists to Track Current Patchwork of Laws. "Current law confuses employees and 
their employers. My employer has devoted 1200 hours and $115,000 managing withholding for 
nonresidents on just a quarterly basis. We have many disgusted employees as well. Here are the 
issues for my employer: payroll systems do not have the capability to effectively manage multiple 
work locations; accurate and systemic recording of travel to nonresident states does not exist (the 
employer can’t tell from travel logs what time of day employees leave to or from a nonresident state 
to determine if that is a day worked); employees are very confused regarding their responsibilities to 
nonresident states; and employees’ accountants have been confused on how to complete 
nonresident forms and how to take credit on their resident state returns."
 
Compliance Must Be Done Manually. "Many payroll systems are incapable of tracking employees 
working in more than one state. My employer has 250 employees in 3 states. Even though we are a 
small employer there are difficulties with the various state rules. Not all payroll systems are capable 
of tracking employees working in more than one state. Ours would have to have an upgrade that 
allows “at will” change of state. At this time we would have to set up an additional pay code for each 
state and manually enter the time. I am a one person full charge payroll office and am responsible 
for non payroll duties as well. I have no idea what the cost ramifications would be of full compliance 
with current law. I do know that there would be extensive time involved if this had to be done 
manually and would possibly require additional personnel. I’m assuming that the offices would 
actually be able to get the information back to the payroll department in a timely manor, which is a 
big assumption."
 
Employees Must Keep Complex Travel Logs. "Different tax laws impose enormous administrative 
burden on employees and employers. Compliance with state regulations regarding employees who 
travel and work in multiple states an enormous amount of administrative paperwork. My company 
employs 2000 people in 6 different states. A small percentage of those employees are required to 
travel to and from these facilities and most often for a few days at a time. They must maintain travel 
logs and report the information to payroll so the applicable state laws can be manually applied."

EMPLOYER EXPERIENCES
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Abercrombie & Fitch Co.  
Acuity Brands 
Aerospace Industries Association 
AIPSO 
Airlines for America 
Alabama Society of CPAs 
Alaska Society of CPAs 
Alcoa Corporation  
Alliance of Automobile Manufacturers 
Alliant Techsystems Inc.  
Allstate Insurance Company 
Alstom 
Alutiiq LLC 
American Air Liquide, Inc.  
American Chemistry Council 
American Council of Life Insurers 
American Insurance Association 
American Payroll Association  
American Institute of CPAs 
American Electric Power Company, Inc.  
American Express Company 
Ameriprise Financial 
Ansaldo STS USA, Inc.  
Apple Inc.  
Apria Healthcare, Inc.  
Arconic Inc. 
Arizona Chamber of Commerce and Industry 
Arizona Society of CPAs 
Arizona Tax Research Association 
Arkansas Society of CPAs 
Array BioPharma Inc.  
Artisan Life Photography 
Associated Industries of Massachusetts 
Associated Oregon Industries 
Association of Gaming Equipment Manufacturers 
Association of Global Automakers, Inc.  
Association of Washington Business 
AT&T 
Automatic Switch Company 
BAE Systems, Inc.  
Balfour Beatty Management Inc.  
The Bank of New York Mellon 
Barnett Associates, Inc.  
Bayer Corporation 
Bechtel Corporation 
Best Buy Co., Inc.  
Branson Ultrasonics 
Business and Institutional Furniture Manufacturers 

Association (BIFMA)  
Business Council of Alabama 
The Business Council of New York State, Inc.  

California Chamber of Commerce 
California Society of CPAs 
California Taxpayers Association 
California Travel Association 
Calista Corporation 
Campbell Soup 
Capital One 
Cargill 
Cargotec Holding, Inc.  
Caterpillar Inc.  
CDW LLC 
CenturyLink, Inc.  
ClosetMaid Corporation 
The Coca-Cola Company 
Colorado Association of Commerce & Industry 
Colorado Society of CPAs 
CompTIA 
ConAgra Foods, Inc.  
Con-way Inc.  
Connecticut Business & Industry Association (CBIA)  
CoorsTek, Inc.  
Costco Wholesale Corporation 
Council On State Taxation (COST)  
Covidien 
CTIA – The Wireless Association 
CTR Holdings, Inc.  
CVS Caremark Corporation 
Cummins Inc.  
Del Monte Foods 
Delaware Society of CPAs 
Deluxe Corporation 
Discovery Communications, Inc.  
Dominion Resources, Inc.  
Domino’s Pizza 
The Dow Chemical Company 
The Dixie Group, Inc.  
Duke Energy Corporation 
E&J Gallo Winery 
E.I. du Pont de Nemours and Co.  
Eaton Vance Corp.  
Ecolab 
Ecova 
Edison Electric Institute  
Education Management Corp.  
EMC Insurance Companies 
Emerson 
Entergy Corporation 
Equipment Leasing and Finance Association (ELFA)  
Expedia, Inc.  
Experian 
Feld Entertainment, Inc.  



Fidelity Investments 
Financial Executives International 
The Financial Services Roundtable 
Florida Chamber of Commerce 
Florida Institute of CPAs 
Franklin Resources, Inc.  
General Electric Company 
General Mills 
Georgia Chamber of Commerce 
Georgia Society of CPAs 
Greater Pittsburgh Chamber of Commerce 
The Greater Toledo Chapter of the American Payroll 
Association 
Grant Thornton LLP 
Hanover Direct, Inc.  
Harbor America 
The Hartford Financial Services Group 
Hawaii Society of CPAs 
HCR ManorCare 
HDR, Inc.  
Hewlett-Packard Company 
Highmark Inc.  
The Home Depot 
Honda of America Mfg., Inc.  
Honeywell 
Hormel Foods Corporation 
Hovnanian Enterprises 
Idaho Association of Commerce and Industry 
Idaho Society of CPAs 
Illinois Chamber of Commerce 
Illinois CPA Society 
Illinois Manufacturers’ Association 
Indiana Chamber of Commerce 
Indiana CPA Society 
Intel Corporation 
InterMetro Industries 
International Business Machines Corporation 
International Game Technology 
Iowa Association of Business and Industry 
Iowa Society of CPAs 
JCPenney 
Johnson & Johnson 
Jones Lang LaSalle Americas, Inc.  
Kansas Society of CPAs 
Kelly Services, Inc.  
Kentucky Chamber of Commerce 
Kentucky Society of CPAs 
Key Concepts, LLC 
Kimberly-Clark Corporation 
Knowledge Universe Education LLC 
La Quinta Inns & Suites 
Land O’Lakes, Inc.  
Liberty Mutual Insurance 
Liebert Corporation 
Limited Brands, Inc. 
Lincoln Financial Group 

Lockheed Martin Corporation 
Louisiana Association of Business & Industry (LABI)  
Lowe’s Companies, Inc.  
Macy’s, Inc.  
MaineHealth 
Maine State Chamber of Commerce 
Maryland Association of CPAs 
Maryland Chamber of Commerce 
Masco Corporation 
Massachusetts Society of CPAs 
MassMutual Financial Group 
McKibbon Hotel Group 
McLane Company, Inc.  
MeadWestvaco 
Media Financial Management 
Merck & Co., Inc.  
MetLife, Inc.  
Michigan Chamber of Commerce 
The Michigan Association of CPAs 
Micro Motion 
Microsoft Corporation 
Minnesota Business Partnership 
Minnesota Chamber of Commerce 
Minnesota Society of CPAs 
Mississippi Economic Council 
Mississippi Society of CPAs 
Missouri Chamber of Commerce & Industry 
Missouri Society of CPAs 
MobilexUSA 
Montana Chamber of Commerce 
Montana Society of CPAs 
Montana Taxpayers Association 
Morgan Stanley 
The Mosaic Company 
MultiState Associates, Inc.  
National Association of Manufacturers 
National Association of Wholesaler-Distributors 
National Electrical Manufacturers Association 
National Grid 
National Retail Federation 
Nationwide Mutual Insurance Company 
Nebraska Chamber of Commerce and Industry 
Nebraska Society of CPAs 
Neiman Marcus Group LTD Inc.  
Nevada Society of CPAs 
Nevada Taxpayers Association 
New Hampshire Society of CPAs 
New Jersey Business and Industry Association 
(NJBIA)  
New Jersey Chamber of Commerce 
New Jersey Society of CPAs 
New Mexico Association of Commerce & Industry 
New Mexico Society of CPAs 
New York State Society of CPAs 
North Carolina Chamber 
North Carolina Association of CPAs 



North Dakota Chamber of Commerce 
Norwalk Furniture 
Novartis Services, Inc. 
Ohio Society of CPAs 
Oklahoma Society of CPAs 
Oldcastle BuildingEnvelope, Inc.  
Opnext, Inc.  
Oregon Society of CPAs 
Partnership for New York City 
Pacific Life Insurance Company 
Pearson Inc.  
Pennsylvania Chamber of Business and Industry 
Pennsylvania Institute of Certified Public Accountants 
Pentair, Inc.  
PepsiCo, Inc.  
Pfizer Inc.  
Philips 
Pinnacle Entertainment, Inc.  
Plante & Moran, PLLC 
PPG Industries 
Praxair, Inc.  
Principal Financial Group 
Professional Services Council 
The Progressive Group of Insurance Companies 
Property Casualty Insurers Association of America 
Prudential Financial 
Qualcomm Inc. 
QVC, Inc.  
Raytheon Company 
Republic Services 
Relocation Taxes, LLC 
Retail Industry Leaders Association 
Rhode Island Society of CPAs 
Ridge Tool Company 
Rio Grande, Inc.  
Roche Diagnostics Corporation 
Rolls-Royce Corporation 
Rosemount 
Salt Lake Chamber 
SAP North America 
Sears Holdings Corporation 
Securian Financial Group 
Securities Industry and Financial Markets Association 
(SIFMA)  
Sempra Energy 
Sephora 
The ServiceMaster Company 
Siemens Corporation 
Silicon Valley Leadership Group 
Society of Louisiana Certified Public Accountants 
Sonic Corp.  
South Carolina Chamber of Commerce 
South Carolina Society of CPAs 
South Dakota CPA Society 
Southwestern Energy Company 
Sprint 

The State Chamber of Oklahoma 
Stuller Companies 
Synchrony Financial 
Taxpayers’ Federation of Illinois 
TCF Financial Corporation 
TD Ameritrade 
TechAmerica 
Telephone and Data Systems, Inc.  
Tempur Sealy International, Inc.  
Tenaska, Inc.  
Tennessee Chamber of Commerce & Industry 
Texas Association of Business 
Texas Society of Certified Public Accountants 
The TJX Companies Inc.  
The Toro Company 
Transamerica Companies 
Travelers Insurance 
TrueBlue, Inc. 
Turner Broadcasting Service, Inc.  
Unisys 
UnitedHealth Group 
United Technologies Corporation 
US Bancorp 
U.S. Chamber of Commerce 
Utah Association of CPAs 
Valmont Industries, Inc.  
The Valspar Corporation 
The Vanguard Group 
Verizon 
Vermeer Corporation 
Vermont Chamber of Commerce 
Vermont Society of CPAs 
Virginia Society of CPAs 
Walmart Stores, Inc.  
Washington Society of Certified Public Accountants 
Wells Fargo & Company 
West Virginia Chamber of Commerce 
West Virginia Society of CPAs 
Wisconsin Institute of CPAs 
Wisconsin Manufacturers & Commerce 
WorldatWork 
Wyoming Society of CPAs 
Xerox  


